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INTERESTS OF AMICI 

The American Civil Liberties Union of Oregon Foundation, Inc. 

(“ACLU”) is a 501(c)(3) organization funded solely by voluntary contributions 

and dedicated to the principles of liberty and equality embedded in the Oregon 

Constitution, the United States Constitution, and our civil rights laws.   

The Oregon Justice Resource Center (“OJRC”) is a Portland-based 

501(c)(3) non-profit organization that works to promote civil rights and 

improve legal representation to traditionally under-served communities.  The 

OJRC serves this mission by focusing on the principle that our criminal justice 

system should be founded on fairness, accountability, and evidence-based 

practices.   

The Oregon Criminal Defense Lawyers Association (“OCDLA”) is an 

association of attorneys who represent juveniles and adults in delinquency, 

dependency, criminal prosecutions, appeals, civil commitment, and post-

conviction relief proceedings throughout the state of Oregon.  The OCDLA is 

committed to championing justice, promoting individual rights and supporting 

the legal defense community through education and advocacy. 

At the urging of the Lincoln County District Attorney, the trial court 

ruled unconstitutional 2017 House Bill 3078 (“2017 HB 3078”), a bill 

supported by the ACLU, OJRC, and OCDLA and adopted to enhance crime 

prevention and rehabilitation programs—programs that are central to the 



4844-8200-1005v.1 0200767-000013 

2

criminal justice reforms that the ACLU, OJRC, and OCDLA seek to foster and 

protect.   

Some district attorneys are following the Attorney General’s opinion that 

the Legislative Assembly validly reduced sentences through 2017 HB 3078, 

but, as this case demonstrates, some district attorneys are not. 1  This case, 

therefore, also involves the role of district attorneys in sentencing decisions, an 

issue that is key to the work of the ACLU, OJRC, and OCDLA to achieve 

fairness in the criminal justice system.   

STATEMENT OF THE CASE 

The ACLU, OJRC, and OCDLA incorporate Defendant-Appellant’s 

(“Defendant”) Statement of the Case. 

QUESTION PRESENTED 

Did the Legislative Assembly pass HB 3078 (2017) in accordance with 

all constitutional requirements, including the requirement in Article IV, section 

33, that two-thirds of the members of each House pass any bill that reduces a 

criminal sentence approved by the people under Article IV, section 1? 

SUMMARY OF ARGUMENT 

By its express terms, Article IV, section 33 of the Oregon Constitution 

requires supermajority votes only when the Legislative Assembly reduces a 

1 See ORS 180.060(5):  “The Attorney General shall consult with, advise and 
direct the district attorneys in all criminal causes and matters relating to state 
affairs in their respective counties.”   
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sentence “approved by the people.”  Once supermajorities reduce such a 

sentence, the sentence has no longer been “approved by the people”; instead, 

the sentence has become an ordinary legislative enactment the Legislative 

Assembly may amend in its ordinary course, i.e., with simple majorities.   

When with the two-thirds’ votes required by Article IV, section 33 the 

Legislative Assembly amended ORS 137.717 to reduce presumptive sentences 

the people had adopted, the amended sentences in ORS 137.717 became 

sentences adopted by the Legislative Assembly.  The Legislative Assembly’s 

decision to increase the presumptive sentences to the duration the people had 

adopted, effective two years later, did not mean the sentences had remained (or 

reverted to being) adopted by the people.  As a result, the Legislative Assembly 

later needed only majority votes to pass a bill that reduced the sentences in ORS 

137.717.  The trial court’s declaration to the contrary was in error.   

ARGUMENT 

1. Introduction 

The trial court adopted a rule of statutory interpretation that would 

elevate statements of legislative intent above the text of enacted law.  This case, 

therefore, presents the question whether courts should credit the Legislative 

Assembly’s description of a bill over the bill itself.  The answer should be no.  

Basing the effect of a bill on statements during adoption would violate this 

Court’s rule that “[l]egislatures are judged on what they do and not motive[.]”  
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Sherman v. Department of Revenue, 335 Or 468, 473, 71 P3d 67 (2003)

(internal quotation and citation omitted); see also Marr v. Fisher, 182 Or 383, 

387, 187 P2d 966 (1947) (“We are concerned not with the motive of the law-

making body in enacting the legislation in question, but with its power to do 

so”).2

To limit increases in the cost of incarceration and provide additional 

resources for crime prevention, the Legislative Assembly in 2009 amended 

ORS 137.717 to reduce presumptive sentences the people had adopted through 

Ballot Measure 57 (“Measure 57”).  And in the same measure, the Legislative 

Assembly amended ORS 137.717 to increase the presumptive sentences to the 

durations set by Measure 57 after two years.  2009 HB 3508, §§8, 11.  

Specifically, 2009 HB 3508 amended ORS 137.717(1)(a) and (b) to reduce the 

presumptive sentence for identity theft under ORS 165.800 from 24 months to 

13 months beginning February 15, 2010, and then amended ORS 137.717(1)(a) 

and (b) again to increase the presumptive sentence for identity theft under ORS 

165.800 from 13 months to 24 months beginning January 1, 2012.   

To reduce the sentences the people prescribed in Measure 57, the 

Legislative Assembly needed to comply with Article IV, section 33, which 

provides:   

2 Justice Lent put the rule this way:  courts are not in the business of “deciding 
cases upon the basis of what the legislature tried to do rather than what it did, or 
didn’t, do.”  State v. Mulder, 290 Or 899, 908, 629 P2d 816 (1981) (Lent, J., 
dissenting).   
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“Notwithstanding the provisions of section 25 of this 
Article, a two-thirds vote of all the members elected 
to each house shall be necessary to pass a bill that 
reduces a criminal sentence approved by the people 
under section 1 of this Article.”   

The Legislative Assembly did that.   

In 2017 House Bill 3078, the Legislative Assembly reduced the same 

sentences that the people had adopted in Measure 57 and that the Legislative 

Assembly had reduced and increased in 2009 HB 3508.  The Legislative 

Assembly amended ORS 137.717 again to reduce the presumptive sentence for 

identity theft under ORS 165.800 from 24 months to 13 months.  2017 HB 

3078, §5.   

The Legislative Assembly did not pass 2017 HB 3078 with two-thirds’ 

votes in each chamber.  Thus, the ultimate issue for decision is whether, when 

the Legislative Assembly amended ORS 137.717 in 2017 HB 3078 to reduce 

sentences, the Legislative Assembly “reduce[d] criminal sentence[s] approved 

by the people” or reduced criminal sentences approved by the Legislative 

Assembly.  The trial court concluded incorrectly that the sentences in ORS 

137.717 remained “adopted by the people” even after the Legislative Assembly 

amended the sentences in 2009 HB 3508.  The trial court erred because the trial 

court based its decision on legislators’ characterizations of the changes 2009 

HB 3508 made rather than on terms of the changes themselves.  In other words, 

the trial court ruled based on what legislators said they did rather than what 
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legislators actually did.   

2. Legislative comments do not affect the effect of 2009 HB 3508 

To garner support for 2009 HB 3508, legislators described the measure’s 

changes as “phasing in” the sentences the people had approved in Measure 57.  

Audio Recording, Joint Comm on Ways and Means, HB 3508, June 18, 2009, 

(statement of Sen. Verger).3

The trial court interpreted legislators’ descriptions to be representations 

to the public to the effect that, despite the changes 2009 HB 3508 made to the 

sentences, the sentences remained “adopted by the people” and any future 

legislative changes to the sentences would require two-thirds’ votes.  In 

response to the argument that, regardless of legislators’ descriptions, the effect 

of the amendments was to turn the sentences into sentences that had been 

adopted by the Legislative Assembly, the trial court responded:   

“[I]t’s inconceivable that somebody could face the 
citizens of this state, the voters, and say well it’s no 

3 The preamble to 2009 HB 3508 also referred to the measure as “phas[ing] in” 
Measure 57.  This description of the Legislative Assembly’s action, which 
appears to have had a material effect on the trial court’s decision, was, however, 
inaccurate.  To phase in means to “introduce in stages,” Webster’s Third New 
Int'l Dictionary 1695 (unabridged ed. 2002), which is not the action the 
Legislative Assembly took.  Under Article IV, section 1(4)(d), Measure 57 
became effective in December 2008; the sentences Measure 57 imposed applied 
to crimes committed on or after January 1, 2009.  Or Laws 2008, ch 14, §12.  
The sentences changed by 2009 HB 3508 applied on or after February 15, 2010.  
Or Laws 2009, ch 660, §49(4).  Thus, there was an initial period of over a year 
in which the sentences in Measure 57 were in effect.  The appropriate 
description of the Legislative Assembly’s action with respect to Measure 57 
could, therefore, be “interrupted,” but not “phased in.”   
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longer your will because we messed with it in 2009.  
How offensive to the citizenry to play that kind of a 
game because they’re trying to marshal money. * * * 

* * * [T]he result would be preposterous, and how in 
good — and how can we expect people to have faith 
in government if — if government willy nilly for 
financial reasons disregards the will of the voters?  
It’s like saying — it’s like saying well Donald Trump 
really isn’t president.  You know, he got elected 
whether you want him or not, and it just — it’s just 
ignoring the decision by the voters, and I think this 
country’s in a heck of a shape if we’re going to start 
doing that, so that’s why I think the comparison is 
fair.”  Tr. 31-32.4

Thus, the trial court’s decision was based on the history and not the text 

and context of 2009 HB 3508, a method of interpretation prohibited by, among 

other cases, White v. Jubitz Corp., 347 Or 212, 223, 219 P3d 566 (2009), and 

the rule that, even though the court now considers legislative history at the 

outset of its analysis, “legislative history cannot substitute for, or contradict the 

text of, that statute.”5

4 The trial court appears to have been influenced by a belief that legislators 
should act with the scruples of judges, a view this Court has not shared.  See 
Lipscomb v. State By and Through State Bd. of Higher Educ., 305 Or 472, 477 
n 3, 753 P2d 939 (1988) (noting that the political branches of government are 
“unprincipled on principle”; internal quotation and citation omitted).   
5 To the extent the trial court relied on the preamble to 2009 HB 3508, that 
reliance was also misplaced.  This Court has, at times, looked to preambles for 
evidence of a legislative body’s understanding of a term in a measure, e.g., 
Doyle v. City of Medford, 356 Or 336, 348, 337 P3d 797 (2014), but this case 
does not involve the Legislative Assembly’s understanding of 2009 HB 3508.  
The issue is the legal effect of the amendments made to Measure 57, and 
“[a]lthough a preamble may indicate the intention of an enactment, it cannot 
overcome the clear meaning of the language used.”  Tides Assoc. of Unit 
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Although legislators may have intended to convey the message that the 

changes 2009 HB 3508 would make to the sentences adopted in Measure 57 

were of a sufficiently short duration that a vote in favor of the measure would 

not constitute a significant departure from the policy choice the people made in 

Measure 57, there is no statement in the legislative history about the effect of 

the changes to sentences might have on the vote requirements for future 

changes to sentences.  The trial court took an unwarranted leap of logic when 

interpreting the statements about duration to be statements about the future 

application of Article IV, section 33.  Furthermore, even if the statements were 

expressions of legislators’ intent about the future application of Article IV, 

section 33 to further changes to the sentences that 2009 HB 3508 changed, 

those expressions could not control the actions of future legislatures.  See Moro 

v. State, 357 Or 167, 226, 351 P3d 1 (2015) (“legislatures generally do not 

intend to bind future legislatures”).   

The 2009 amendment of ORS 137.717 to reduce sentences, effective for 

two years, either turned the sentences into sentences adopted by the Legislative 

Assembly or it did not.  Nothing outside the text and context of 2009 HB 3508 

could affect that result.  As explained below, the Legislative Assembly’s act of 

amending Measure 57 irreversibly made the sentences of a nature adopted by 

the Legislative Assembly, not the people.  

Owners v. City of Seaside, 92 Or App 446, 759 P2d 292 (1988) (following 
Sunshine Dairy v. Peterson, 183 Or 305, 317, 193 P2d 543 (1948)).   
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3. The Legislative Assembly’s amending Measure 57 made the 
sentences in the measure the Legislative Assembly’s sentences

a. The context of Article IV, section 33 shows the people 
knew the Legislative Assembly’s amendment of a 
sentence the people adopted made the sentence the 
Legislative Assembly’s sentence 

When interpreting a measure adopted by voters, this Court considers the 

context in which the people adopted the measure, i.e., the legal state of affairs at 

the time of adoption.  Cases decided before voters adopt a measure are part of 

the constitutional backdrop that existed when voters cast their ballots.  Voters 

are presumed to have knowledge of those prior decisions and to base their 

understanding of the measure on the decisions.  Or. Telcoms. Ass’n v. Or. DOT, 

341 Or 418, 425-26, 144 P3d 935 (2006); see also Coultas v. City of Sutherlin, 

318 Or 584, 589-90, 871 P2d 465 (1994) (using court’s interpretation of prior 

version of law to interpret measure).   

When the people adopted Article IV, section 33, they knew (or are 

deemed to have known) that the Legislative Assembly’s amendment of a 

criminal sentence would constitute a new enactment, i.e., make the amended 

sentence into a sentence adopted by the Legislative Assembly, not by the 

people.  This rule applies because, when the people considered and adopted 

Article IV, section 33, this Court had already addressed a question similar to the 

issue posed by this case:  When the Legislative Assembly amends criminal law, 

what is the effect of the original and amended parts of the law?  The answer is:   
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“[W]here a section of an act is amended ‘so as to read 
as follows,’ and the later law sets forth the changes 
contemplated, the parts of the old section that are 
incorporated in the new are not to be treated as having 
been repealed and re-enacted, but are to be considered 
as portions of the original statute, unless there is a 
clear declaration to the contrary, in the absence of 
which it is only the additions that have been made to 
the original section that are to be regarded as a new 
enactment.”   

State v. McGinnis, 56 Or 163, 165, 108 P 132 (1910) (emphasis added).  In 

McGinnis, the defendant contended the Legislative Assembly’s amendment of a 

criminal law acted as a repeal and replacement of the law under which the State 

had charged the defendant.  This Court disagreed, noting the Legislative 

Assembly had not amended the portions of the law that affected the defendant.  

The original portion of law continued in effect; the affirmatively changed 

portion was, however, to be treated as a “new enactment.”   

That McGinnis helps interpret Article IV, section 33 can be seen in the 

fact that this Court relied on McGinnis when interpreting ORS 137.700, the 

statutory initiative that was the companion measure to Article IV, section 33.  

State ex rel. Caleb v. Beesley, 326 Or 83, 88, 949 P2d 724 (1997).  McGinnis

also remains good law.  As recently as last year, this Court referenced McGinnis

in a discussion of the effect of proposed amendments, citing the case for the 

proposition that “new additions are regarded as a new enactment[.]”  Parrish v. 

Rosenblum, 362 Or 96, 111, 403 P3d 786 (2017); see also Jones v. Gen. Motors 

Corp., 325 Or 404, 418, 939 P2d 608 (1997) (same).   
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b. The method in 2009 HB 3508 of amending Measure 
57made sentences in Measure 57 the Legislative 
Assembly’s sentences 

In McGinnis, this Court suggested a change to a law might not be treated 

as a new enactment if there were a “clear declaration” in the Act making the 

change that the change was not to be treated as a new enactment.  56 Or at 165.  

In a related vein, the plaintiffs in Foote v. State, Supreme Court Case 

No. S065883, have taken the position that, because the Legislative Assembly 

returned the legislatively-reduced sentences to their original duration, under 

McGinnis and the cases following it, the sentences, when returned to their 

original duration, became the original enactment again.  Respondents’ 

Answering Br., pp. 40–41.  That is not how amendment works.  Amending a 

law then amending the law again to return the law to its original language 

means two amendments occurred, not none.   

The decision to re-amend ORS 137.717 to the durations adopted in 

Measure 57 was not a “clear declaration” that the amendments to ORS 137.717 

did not create a new enactment.  In fact, the method through which the 

Legislative Assembly reduced sentences in 2009 HB 3508 shows just the 

opposite:  the changes to ORS 137.717 constituted a new enactment, not the 

enactment accomplished by Measure 57. 

The trial court believed that the method by which the Legislative 

Assembly changed Measure 57 did not matter:  “the argument is hey, it was 
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eviscerated because actually the legislature mettled [sic:  meddled] with it, and 

therefore it wasn’t the same beast.  That’s jargon.  It’s jargon[.]”  Tr. 30.  To the 

contrary, the Legislative Assembly’s “choice of words is significant.”  State v. 

Donovan, 243 Or App 187, 198, 256 P3d 196 (2011).   

The Bill Drafting Manual that governs the Legislative Assembly’s work 

and on which this Court relies for evidence of legislative understanding, Burke 

v. State ex rel. Dept. of Land Conservation and Development, 352 Or 428, 439–

40, 290 P3d 790 (2012), provides alternative means of reducing sentences:  one 

method that changes voter-approved law and one method that does not. 

The method of reducing sentences that does not change voter-approved 

law is, in fact, the preferred method:   

“A new section setting forth the temporary provisions 
is preferable to a temporary [i.e. double] amendment.  
This technique can be used when most of the ORS 
section can be left in place but some requirement, 
such as a license fee, needs to be changed for a short 
period.  For example:   

“SECTION 1.  Notwithstanding ORS 
418.020, for the period beginning July 
1, (year), and ending _____, the credit 
allowed under ORS 418.020 shall be 
reduced * * *.   

Bill Drafting Manual, p. 12.8 (Office of Legislative Counsel 2014).   

That is the kind of action the Legislative Assembly took, for example, 

when adopting the “temporary” law at issue in Bernstein Bros., Inc. v. 

Department of Revenue, 294 Or 614, 661 P2d 537 (1983).  The Legislative 
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Assembly layered a temporary tax on top of—without changing—existing law:   

“In addition to and not in lieu of the tax upon 
distributions of cigarettes imposed by ORS 323.030, 
every distributor shall pay a tax upon distributions of 
cigarettes that occur on or after the first day of the 
month following the effective date of this 1981 Act, 
and prior to July 1, 1983[.]”   

That is not what the Legislative Assembly did in 2009. 

If the Legislative Assembly had followed the “preferred” method of 

reducing sentences for a period of time, the Legislative Assembly would have 

adopted a new law setting forth sentences that were different from sentences in 

Measure 57 and not made any change to Measure 57.  The Legislative 

Assembly could simply have passed a bill that read:  “Notwithstanding 

ORS 137.717, for the period February 10, 2010, through December 31, 2011, 

the following presumptive sentences apply to the following crimes * * *.”  In 

that circumstance, the sentences in Measure 57 may have remained adopted by 

the people.   

But that is not the method the Legislative Assembly employed.  Instead, 

the Legislative Assembly chose the alternate method of reducing sentences—a 

“double amend”—through which the Legislative Assembly affirmatively 

changed the language of Measure 57.  It is that decision to affirmatively change 

Measure 57—when a change need not have been made—that determines the 

legal effect of the change.  That the change was for a limited period of time 

does not change the fact that the Legislative Assembly, by the necessary two-
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thirds majorities, changed the sentences in ORS 137.717 that the people had 

adopted in Measure 57.6

The trial court also based its decision on the perceived absence of the 

term “reduce” in 2009 HB 3508:   

“The word reduce appears nowhere in that legislation.  
The legislature had no intent to reduce the penalties 
imposed by the voters in measure 57, absolutely no 
legislative intent to reduce it.  They said we are going 
to phase it in.  That’s the phrase they used.  That’s the 
verb.  So there was no intent to reduce and they 
didn’t.”  Tr. 29.   

The trial court’s conclusion was, however, based on an erroneous premise.  

2009 HB 3058 did use a form of the verb “to reduce.”  Through the title for 

2009 HB 3508, the Legislative Assembly explained the bill was “providing for 

[a] criminal sentence reduction that requires approval by a two-thirds majority,” 

i.e., the Legislative Assembly was taking the action necessary to “reduce[] a 

6 The plaintiffs in Foote also rely on the Legislative Assembly’s decision to 
make the change in Measure 57 through a “double-amend,” Respondents’ 
Answering Br., pp. 41–42, contending the changes to Measure 57 were, 
therefore, necessarily “temporary,” and not, apparently, a “new enactment.”  
The conclusion does not follow from the premise.  No one disputes that the 
Legislative Assembly changed the sentences in Measure 57 for less than all 
time.  The issue for this Court is whether the method of amendment of Measure 
57—actually changing the language—determines the legal effect of the 
amendment.  It does, because, as explained at the beginning of the bottom of 
page 11, there was a method through which the Legislative Assembly could 
have affected the sentences in Measure 57 without ever changing the language 
of Measure 57.  One method leads to the period of time the sentences were 
reduced not being the result of new enactment and one method does.  The 
choice of a “new enactment” determines the result under Article IV, section 33:  
the sentences are no longer the people’s sentences.   
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criminal sentence approved by the people.”  The title is important to the 

interpretation of 2009 HB 3058 because “[t]he title of an act—which is required 

by dint of Article IV, section 20, of The Oregon Constitution—becomes part of 

the act and also may offer interpretive assistance.”  Weldon v. Bd. of Lic. Pro. 

Counselors and Therapists, 353 Or 85, 97, 293 P3d 1023 (2012).7

In section 8 of 2009 HB 3508, the Legislative Assembly amended ORS 

137.717 to reduce sentences included in Measure 57.  With that amendment of 

ORS 137.717, the sentences became the Legislative Assembly’s sentences and 

no longer the people’s sentences.  The Legislative Assembly may have 

amended ORS 137.717 again to read as the law had in Measure 57, with that 

amendment becoming effective two years later, 2009 HB 3508, §§11, 49(5), 

but, under McGinnis, each amendment was a “new enactment,” and not a 

continuation of Measure 57.  By virtue of the amendments in 2009 HB 3508, 

§11, the sentences in ORS 137.717 may have been increased to the length the 

people adopted in Measure 57, but the increased sentences, being in an Act of 

the Legislative Assembly, were adopted by the Legislative Assembly and not 

by the people.   

c. Plaintiffs’ test for evaluating whether the Legislative 
Assembly has sufficiently changed a sentence to obviate 
the requirements of supermajorities is unworkable 

Plaintiffs’ position that the sentences in Measure 57 remained adopted by 

7 See also State v. Fugate, 332 Or 195, 207, 26 P3d 802 (2001) (using title to 
interpret Act).   
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the people despite the amendments by 2009 HB 3508 appears based on two 

factors:  (1) the limited period of time the reduced sentences were in effect, and 

(2) the Legislative Assembly’s decision to increase the reduced sentences to the 

durations in Measure 57 and not to other durations.  Neither factor should 

determine the legal effect of the amendments that 2009 HB 3508 made because 

neither factor changes the fact that the amendments were made by the 

Legislative Assembly.   

The specific substantive attributes of a particular legislatively-amended 

sentence do not provide a workable test for determining whether a sentence 

remains adopted by the people after amendment by the Legislative Assembly.  

Cf. Northwest Natural Gas Co. v. City of Portland, 300 Or 291, 302, 711 P2d 

119 (1985) (distinction between governmental and proprietary activities 

provides unworkable test for deciding validity of government action).  If the test 

is more than whether the Legislative Assembly affirmatively changed a 

sentence adopted by the people, then, when evaluating whether Article IV, 

section 33 applies to a bill that reduces sentences, a court will need to consider 

questions such as:   

• How long is long enough for a legislatively-reduced sentence to 

remain in effect for the sentence to no longer be a sentence adopted by the 
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people?  Is six months long enough?  Sixteen months?  Six years? 8

• To what duration must the Legislative Assembly increase a 

legislatively-reduced sentence for the sentence to no longer be a sentence 

adopted by the people?  Is a month less than the people’s sentence sufficient?  

Six months less?  A month more?   

In the same vein, it is not clear whether the trial court was influenced by 

the Legislative Assembly’s having increased the sentences in the same bill in 

which the Legislative Assembly reduced the sentences.  That should not matter.  

The time at which the Legislative Assembly increases a reduced sentence also 

provides no more firm standard for evaluation than does the period of time for 

which the Legislative Assembly reduces a sentence or the duration by which the 

Legislative Assembly increases a legislatively-reduced sentence.  Instead of 

increasing the sentences in 2009 HB 3508, the Legislative Assembly could have 

increased the sentences (making the increase effective January 1, 2012, as in 

2009 HB 3058) in a separate bill in the 2009 regular session, in a bill in the 

2010 special session, or a bill in the 2011 regular session.  Each bill would have 

had the same effect on defendants subject to ORS 137.717.  Under Plaintiffs’ 

test, there is no principled way to determine whether an increase in a 

8 If this Court applied Plaintiffs’ test, this Court would need to address whether 
the Legislative Assembly may reduce sentences for a finite period of time 
without supermajority votes.  If, as Plaintiffs contend, the Legislative Assembly 
only “suspended” sentences and did not reduce the sentences within the 
meaning of Article IV, section 33, then it should follow that a suspension of 
sentences does not require supermajority votes.   
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legislatively-reduced sentence, if accomplished in one bill instead of two (or 

more), causes the sentence to be the people’s or the Legislative Assembly’s.9

As these issues demonstrate, absent a bright line test like whether the 

Legislative Assembly affirmatively changed a sentence, there is no principled 

way to determine whether a sentence remains adopted by the people.  The 

Legislative Assembly deserves a standard for adoption of bills the Legislative 

Assembly can easily apply and on which state government can rely—not a 

standard that depends on a balancing of myriad factors.   

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

9 In the event this Court were to hold the Legislative Assembly needed 
supermajority votes to reduce sentences through 2017 HB 3078, this Court 
would also have to address whether, as the trial court declared, only those parts 
of 2017 HB 3078 that reduced sentences are invalid, ER– 60, or whether the 
whole bill is invalid.  See ORS 174.040.   
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CONCLUSION 

This Court should hold that, once the Legislative Assembly, with the 

supermajorities required by Article IV, section 33, affirmatively reduces a 

sentence that the people adopted, then that sentence is no longer adopted by the 

people.  In so holding, this Court should reverse the trial court’s judgment and 

remand the case to the trial court to enter a judgment declaring that the 

Legislative Assembly validly reduced sentences through 2017 HB 3078.   

Dated this 1st day of August, 2018. 
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